Dock Committee Report

This is a “Special Report” from the Advisory Committee’s Dock Committee (“DC”) about its 1/21/10 meeting with a five-person delegation from the Department of Environmental Protection (“DEP”) to discuss widespread problems that the DEP has identified with bay docks on LGI.  Members of the DC are Bob Hill, Barry Hurt, Chuck O’Hara, Robert Hill, David Haynes, Tom Tucker, and Tom McCoy.  The DC asks that in reading this report islanders keep in mind that the DEP is committed to finding solutions to the problems in order to guarantee adequate dock access for both existing homes and future development in the LGI community.  The DC urges all islanders to communicate their views on this matter to the DC rather than to the DEP or the public media, in order to maintain the cooperation of DEP.

In 1986, Lemon Bay was designated an “Outstanding Florida Water” and an “Aquatic Preserve.”  Each of these designations imposed a new set of dock regulations stricter than those in force before 1986. As reported earlier in the Coconut Telegraph, the DEP has begun a review of all of the bay docks on LGI for compliance with the 1986 regulations.
At the outset of the meeting, DEP presented a current aerial photo (which was compared to a pre 1986 aerial photo) identifying each island dock as:

· existing in 1985 and unmodified since then, or 
· existing in 1985 and modified since then either with or without documentation found in DEP records (in a search  that is not yet complete), or
· constructed since 1985 either with or without documentation found in DEP records (in a search that is not yet complete).  
The photo also indicated those docks that currently have submerged land leases (“SLLs”).  
On the basis of the discussion at the meeting, the DC understands the DEP’s current position to be as follows.

1.  Both single family residential docks and community docks in existence in 1985 and unmodified since then will be considered “grandfathered” and allowed to remain as is, although all community docks will require a formal legal association and will be required to obtain a SLL.
2.  Single family residential docks built or modified after 1985 with a permit and unmodified after the permit present no problem.

3.  Single family residential docks built or modified after 1985 without a permit and attached to the bayfront lot of the dock owner may be required to obtain a permit and may be required to meet the 1986 construction standards.
4.  Single family residential docks built or modified after 1985 without a permit and attached to a narrow easement across a bayfront lot (for the use of a lot behind the bayfront lot) may present a problem under the 1986 DEP rules.  DEP indicated its intention to first address the problems presented by the community docks and to defer any inquiry into this potential problem.
5.  Community docks constructed or modified after 1985 with a permit and a SLL present no problem as long as they remain unmodified after the permit and SLL.

6.  Community docks constructed or modified after 1985 without a permit or SLL at the bay end of east-west streets (and serving all of the inland parcels fronting on those streets) will be required to form a legal owners association, the association will be required to obtain a SLL, and the dock may be required to meet 1986 construction standards.

7.  Community docks constructed or modified after 1985 without a permit or SLL at the bay end of east-west streets (and serving all of the inland parcels fronting on those streets) may present one of the following four problems under the 1986 rules:   

1)  Where the dock is attached to a street end that is ultimately determined to be owned by the county, the county has assumed that it has no responsibility for the construction and maintenance of the dock or for acquiring a permit or SLL.  The parcel owners on the street have always assumed that they were responsible for the construction and maintenance of the dock and that the dock was for the exclusive use of the owners of parcels on the street.  Some solution must be found so that ownership, construction, maintenance, control, and the obligation to obtain a SLL are all vested in the same entity.  The arrangement used to transfer ownership of the bay end of Gulf Street from the county to the homeowners association is one possible solution.

2)  The wording of the easement documents that create the easement streets may not clearly convey to the easement holders the riparian right to construct a dock where the easement reaches the Bay Shore.  DC stated that the universal understanding of all of these easements is that they were intended to convey the riparian right to construct a dock at the bay end of the easement, even if the easement document does not contain that explicit language.

3)  Many of the streets, especially the easement streets, are not wide enough at the bay end to allow the construction of a dock (4 feet wide) with boats (8 feet wide) moored on each side (total 20 feet wide) without infringing on the riparian frontage of the adjacent bay front lots.  Even the wider streets may encounter this problem if the dock is designed for mooring the boats perpendicular to the dock and parallel to the shoreline.

4)  Virtually all of the streets are not wide enough at the bay end to allow the construction of adequate community dock space in conformity with the DEP’s rule allowing ten square feet of dock per linear shoreline foot (“ten to one rule”).  This is already a problem for many streets where the permitted dock square footage cannot adequately serve the homes already constructed, and the problem will become worse as additional homes are constructed.  

DC emphasized to DEP that all of the significant subdivisions on LGI were platted long before the DEP regulations imposed restrictions on the construction of docks like the restrictions currently in force.  DC emphasized that all of the lots in these subdivisions had been sold and bought, in some cases several times, over the years with the understanding that the dockage at the bay end of their easement or right of way would be available to lot owners and would grow with build-out of the subdivision.

DEP emphasized that it is committed to finding solutions for these problems in order to guarantee adequate dock access for both existing homes and future development in LGI communities relying on street-end docks.  DEP agreed to begin exploring possible solutions and to delay enforcement actions (such as Gulf Street) until comprehensive solutions are devised and implemented. 
DEP inquired about the possibility of a county owned and operated dock system for LGI or a dock system operated by an island-wide association.  DC stated its view that both would meet overwhelming resistance from island property owners and both would be politically and legally impossible to accomplish.  DC stated its view that any workable solution would need to appear reasonably consistent with the original assumptions of island property owners about their rights to a system of community docks. 

DC agreed to provide DEP with the details about each street-end dock situation necessary to craft a comprehensive solution.  DC also agreed to press the county for clarification of its position on the ownership of the streets that DC believes are owned by the county.

Bob Hill:  bobhill@ewol.com
Barry Hurt:  bhurt@tampabay.rr.com
David Haynes:  david@tarponrealty.com
Robert Hill:  snookpole@aol.com
Tom Tucker:  tmtucker@verizon.net
Chuck O’Hara:  gasparilla@gls3.com
Tom McCoy:  thomas.mccoy@vanderbilt.edu
PAGE  
3

