Dock Committee Report

April 9, 2011  

The Dock Committee (“DC”) is a group of volunteers who are seeking to persuade the state Department of Environmental Protection (“DEP”) to suspend or modify the enforcement of certain DEP regulations against bay docks on LGI.  The DC’s actions will not in any way bind LGI dock owners.  Any dock owner who is not satisfied with the outcome of the DC’s negotiations with DEP will remain free to defend against DEP’s enforcement actions in any way that the dock owner deems appropriate.

 The DC is pursuing two objectives in its dealings with DEP:  1) the preservation of all existing docks through the use of an amnesty program for all of those docks that in whole or in part violate DEP regulations, and 2) providing some mechanism for the future expansion of community docks as more homes are built, even though virtually every community dock already exceeds the DEP limits on size.  What follows is a description of the problems with the existing docks under current DEP regulations and the solutions that the DC has proposed to DEP.

1.  If your dock is located in one of the two canals, your dock is not within the jurisdiction of the DEP because the canals were constructed on private property. You can stop reading at this point!
2.  If your bay dock is a single family residential dock (which includes a dock used by two residences) and you have all the necessary permits, you do not have any problem.  You can stop reading at this point!

3.  If your dock is a multifamily residential dock (serving three or more residences, usually called a “community dock” on LGI) and you have all the necessary permits, an incorporated dock association, and a submerged lands lease (“SLL”) from the DEP, you do not have any problem at this point.  If your dock may need to be expanded in the future to accommodate new homes in your neighborhood, you do have a problem, but you can skip to paragraph #8 below.
4.  If you have an unpermitted single family dock that was constructed prior to 1986 and has not been modified since then, your dock can remain as it is under “grandfathering’ provisions in the 1986 regulations.  Any future modifications will require a DEP permit and must conform to current DEP regulations.

5.  If you have an existing single family dock that was constructed or modified after 1986 without a permit, or if you now wish to modify a pre 1986 dock, you will be required to obtain a permit for all post 1986 construction.  To obtain that permit, you will need to meet two requirements:


a)  You must own the lot to which the dock is attached or you must own an easement on the bay at least 60 feet wide to which the dock is attached.  This means that a dock located on a five or ten foot easement across a bay lot cannot obtain a permit for any construction after 1986.  DC Proposal:   All easements across bay lots created before 1986 for the purposes of constructing a dock should be considered an adequate upland interest for purposes of a DEP permit for any existing dock and for any future modification.

b)  All post 1986 docks or post 1986 substantial modifications must meet the very detailed construction standards (height, board spacing, railings, terminal platform, etc.) in the 1986 rules.  No existing unpermitted dock or existing unpermitted modification meets these construction standards and thus no such existing dock or modification can obtain a permit.  DC Proposal:  Any owner of such an existing unpermitted dock or modification can present to DEP a detailed engineered drawing of the dock in its current configuration (as of a specified date) and receive a permit under the proposed amnesty program (an “amnesty permit”). 
6.  If you use a community dock, your dock will be required to meet several requirements no matter when it was constructed or modified:


a)  The dock must be owned and maintained by an incorporated association of all those who have a right to use the dock.  The DEP will not modify this requirement.

b)  The association (or a member of the association) must own the bayfront property to which the dock is attached.

i)  This presents a problem for those docks located at the bay end of streets that were created by easements across all lots fronting on the street without language in the easement documents specifically authorizing the construction of a dock on the bayfront portion of the easement.  DC Proposal:  DEP should accept established custom and usage as sufficient evidence that the cross easements were intended to, and were understood to, authorize the construction of a dock attached to the bay end of the easements.
ii)  This presents a problem for those docks located at the bay end of streets that were created by dedication of the right of way to the county (i.e., the dock is attached to land that the dock owners do not own because the right of way is owned by the county).  DC Proposal:  Some mechanism should be employed to allow the county to transfer title for the bay end of the right of way to an association incorporated to own and maintain the dock.

c)  The association must obtain and maintain a submerged lands lease for all of the bay bottom “preempted” by the dock structure and by the boats moored to the dock when the dock is full.  It is roughly estimated that the cost of this SLL will be between $500 and $2000 per year depending on the size of the dock.  The DEP will not modify this requirement.
7.  If your community dock was constructed before 1986 and has not been modified since, your dock can remain as it is after meeting the three requirements in #6 above.  If your dock was constructed or modified after 1986, or if you wish to expand a pre 1986 dock, you will need a permit for all post 1986 construction.  To obtain that permit, you will need to meet several requirements:


a)  The width of the dock and all moored boats when the dock is full must fit within the side boundaries of the bayfront parcel to which the dock is attached (e.g., within the side boundaries of the street easement or right of way for a community dock attached to a street end).  Most unpermitted community docks on LGI cannot meet this requirement.  DC Proposal:  DEP should accept established custom and usage on LGI, showing that the original intent and common understanding of all affected property owners is that a dock would be constructed at each street end and that the dock plus moored boats would overlap the side boundaries of the street end to a certain extent.

b)  The area of bottom “preempted” by the dock structure and all moored boats when the dock is full must not exceed ten square feet for every one linear foot of bay frontage of the parcel to which the dock is attached.  (This is known as “the ten-to-one rule.” E.g., where a dock is attached to a street end that is twenty feet wide, the dock and all the moored boats cannot exceed 200 square feet.)  Virtually no existing unpermitted community dock on LGI can meet this requirement.   DC Proposal:  Any association owning such an existing unpermitted dock can present to DEP a detailed engineered drawing of the dock in its current configuration (as of a specified date) and receive a permit under the proposed amnesty program (an “amnesty permit”).

c) Your community dock must meet the very detailed construction standards (height, board spacing, railings, terminal platform, etc.) in the 1986 rules.  No existing unpermitted dock or unpermitted modification meets these construction standards and thus those existing docks cannot obtain a permit.  DC Proposal:  Any association owning such an existing unpermitted dock can present to DEP a detailed engineered drawing of the dock in its current configuration (as of a specified date) and receive a permit under the proposed amnesty program (an “amnesty permit”). 
8.  If you have a fully permitted community dock (either through the normal post 1986 process or through the proposed “amnesty” process outlined above) with the necessary incorporated association and necessary submerged lands lease, the dock will almost certainly be at or beyond its maximum allowable size under the ten-to-one rule described in 7(b) above.  As more homes are constructed in the neighborhood served by the dock, the association will wish to expand the dock.  DC Proposal:  The association can be restructured as an incorporated yacht club which is subject to a different set of DEP rules providing larger and more flexible limits on the size of a dock. 
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